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Coust File No. 06-CV-304]78CP

"ONTARIO
SUPERIOR COURT OF JU.‘:'I‘]CB

- BETWEEN:

JEANNINE PALMER, IANET COOQK,
LLAURA BEVAN, JEREMY TEPLINSKY, AARON CHENEY, VI.ADIMIR LOUIS
JACQUES, DAGMAWI SELASSIE, AMADON N'DIAYE, NOAH FIRESTONE,
DEVIN GOWLING and JARROD PACHOLKQ

Plaintiffs
-and -

SONY BMG MUSIC ENTERTAINMENT, SONV CQRPORA’I‘!ON OF AM.ERICA SONY
BMGMUSIC (CANADA) INC/SONY BMG MUSIQUE (CANADA) ING:, SONY MUSIC
ENTERTATNMENT (CANADA) iNC., SONY OF («ANA‘A LTDJSONY DIJ CANADA
ILTD., BERTELSMANN, INC, and FIR§ T4 INTERNET L'TD:

Defendants
Court File No. 06-0044

BRITISH COLUMBIA
SUPERTOR COURT.OF JUSTICE

BETWEEN:

VLADIMIR LOUS. J: ACQUE‘% DAGMAWI SELASSIE, AMADQNNDMYE NOAH
FIRESTONE, DEVIN GOWLING, JARRCOD PACHOLKO, and JOHN DOE LTD. I

. ST T Plaintifs
-and-
SONY OF CANADA LIMITED, SONY MUSIC ENTERTAINMENT {CANADA) INC..
SONY BMG MUSIC (CANADA) INC., SONY: BMG NMUSIC INC,, SONY BNiG MUSIC
ENTERTAINMENT, SONY CORPORATION OF AMERICA. BERTELSMANN, INC., and
FIRST 4 INTERNET LTD.

Defendants
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Cowrt File No. 500<06-000318-05]

QUEBEC
SUPERTOR COURT

BETWEEN: |
PHILIPPE GUILBERT
| Plaintiffs
NS~
SONY BMG MUSIQUE (CANADA) INC.
-and -
SONY BMG MUSIC ENTERTAINMENT
-and - '
FIRST 4 INTERNET LTD.
-and -
SUNNCOMM INTERNATIONAL INC,

Defendants

SETTLEMENT AGREEMENT

This Settlement Agreement is made by and among individual and representative plaintiffs
Jeanmine Palmer, Janel Cook, Laura Bevan. Jeremy Teplinsky, Aaron Cheney, Viadimir Louis
Jacques, D.agﬁzawi Selassie. Amadon N'Diaye, Noah Firestone, Devin Gowling, Jérrod Pacholko
and Philippe Guilbert ("Plaintiffa"), on behalf of themselves nnd, on the 'term.s set forth herein,
the Settlement Class as defined herein: and SONY BMG Music Emertainment ("SONY BMG
US"), a Delaware general partnership, and SONY BMG MUSIC (CANADA) INC/SONY BMG
MUSBIQUE ¢ C‘.ANAD.A') INC.. a corporation existing dnder the laws of the Province of Ontarig ‘

("SONY BMG Canada"); SONY BMG IS and SONY BMG Canada being collectively
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-3-
referred 10 herein as "SONY BMG": and Plaintiffs and SONY BMG being collectively referred
to herein as the "Parties"), by and through their respective counsel and representatives, as of the

_ 14th day of August 2006, to setile and mmpro'mise the ¢laims -of Plaimiffs.and the Senlement

Cluss on the terms and conditions setl forth below;

CLAIMS OF THE PLAINTIFES

A. SONY BMG markets and sells, among bther things. compact discs ("CDs")
comaining music, men August 1, 2003 through the ivresent- some, but not all, of the CD ttles
marketed and sold by SONY BMG contained, in addition to nl,u'sic, sofrware (referred to hersin
a4 "Content Protection Softwvare”). When the CDs so equipped are inserted into computers
with CD drives, the Content Protection Software ena‘bics consuriers 10 transfer the music to their
computers, amhoﬁzcs fhe number of capies. that the conswmer caf make of ﬂle CBs, and
authorizes certain uses (including wansferring. the music t§ portable devices and copying t.[ic.

music on 10 no more than three blank CDs).

B. SONY BMG used two types of Content Protection Software on CDs during the
Class Period (as defined below), "MediaMax” and "XCP". Two versions of "'MﬂdiaMmj{" w
MediaMax 3.0 and MediaMax 5.0 — wese designed and licensed to SONY BMG by
SunpnComm:  The MediaMax 3,0 ond MediaMax 5.0 software included on SONY BMG CDs
sold in Cavada to consumers during the Class Pariod will be reférred 1o as the "MedisMax
Software”, and a SONY BMG CD or copy thereol containhig snch MediﬁMax Software will be

referred 1o herein as a "MediaMax CD".

C. Varions versions of "XCP" were designed and {icensed o SONY BMG by F4l,

The XCP versions included on SONY BMG CDs sold in Canada to consumers during the Class
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Periad will be referred to herein as the "XCP Software", and a SONY BMG CD or copy thereof
containing XCP Softwdre will be referred to' hergin as an "XCP CD". Lists of the CDs
containing MediaMax 3.0, MedidMax 5.0 and XCP are attached as Exhibit "A" to this

Settlement Agreement.

D. The Plaintiffy have filed f&ur Statements of Claim (ébl‘l‘ec'tivdy,'the' "Claims",
each individually a "Clai-m"_‘;: Cheney ef al. v, Sony of Canada Limited et al., No, 06-CV-
033329 (Ont. Sup. Ct. J. Janvary 4, 2006); Jacques er al. v. Sony of Canada L.J‘m':‘md et al., No,
06-0044 (B.C.S.C. January 4, 2066); Pabner v, First 4 bﬂemé; Lid., No. 06-CV-304178 -CP
(Ont. Sup. CL I January 16, 2006). and since consolidated with No, 06-CV-033329, above; and
Cruilbert et al, v. SONY BMG Mz.éxig;ue (Cenada). Inc. e al., No. 500-06-000318-051 (Qué. Sup.

CL. November 14, 2005) (collectively, the "Actions™.

E. Additionally, as of the date of this Setflement Agreement, the following complaint
raising substantially identical claims (the "Subsequent Claim™) has been filed: Amarasekera v
SONY BMG Music Enteriainment et al., No, 500-06-000320-057 (Qué Sup. Ct. November 15,
20035) (the "Subsequent Action"). Although several of the Statements of Claim in the Actions
and the Subsequent Action misidentify the proper corporate entity or the name of the defendants,
it is understood that SONY BMG US and SONY BMG Canada are the defendants meant to have

been named in each such-complaint.

F. The Claims and the Subsequent Claims allege that, when and if an XCP CD is
inserted into a computer, an End User License Agreement (the "XCP EULA") appears
automatically on the screen and the XCP Software installs itself on the user's computer, The

Claims and the Subsequent Claims assert that the XCP Sofiware containg a potentially harmful
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"rootkit” which renders the uset’s computer more vulnerable lté "mal\a'afe"‘ promulgated by tiird
parties, including "virases", "Trojan Horses” and "spyware” than the computers would have
been had the XCP Software not been instilled. Plamiitfs also allege that the XCP Software
interferes with the user’s ability to access the music via nén-XCP Sofiware. Plaintiffs also allege
that the XCP Software consumes excess computer resources and causes syéx‘-e_m BIYOTS.

According' to- Plaintiffs, SONY BMG also uses thé XCP Sofiware to collect and store

information over the Iritemer from CD users, inéluding Inteinet Protocol {"IP" .nddresse:s.

G. The Claims and the Subsequent Claims alsa. allege that SONY BMG
 misrepresented;.or did not fully or édequatcly disclose, the‘ troe .ﬁatare‘of the }(CP Saftware, and
that the XCP EULA contained térms that areé uncomscionable. ot otherwise uueniorcaablu
Plaintiffs further allege that, once inétalled, the XCP' Soﬁware is difficult 1o locate and remove,
and that SONY BMG did not make available a ready means to uninstid] the XCP Soflware,
Plaimiffs allege thar wh:n SONY BMG made ap uninstaller program available to remove the

XCP Software, this program also created a security visk.

H. The Claims and the Subsequent Claims further claim that when a MediaMax CD
is inserted into a.computer, sn EULA appears automatically on the sereen (for CDs containing

MediaMax 3.0, the “'Med,iaMnx 30 EULA"; for CDs containing I\?iﬁediahiax 3.0, the

"MediaMax 5.0 EULA" cach, a "MediaMax EULA", and colléctivaly, the "Méd’iaMax .

EULAs"), and that certain software ﬁles are immediately loaded onto the computer even befosé
the user of the MeédiaMax CI has an opportunity to accepl or reject a MediaMax EULA.
Plaintiffs allege that the MediaMax Software remaing on the computer even if the MediaMax
EULA is rejected, and further allege that SONY BMG uses the MediaMax Software io coliect

and store information over the Tnternet from €D users, including IP addresses,
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L The Claims and the Subsequéemt Claitas alsv. allege that SONY BMG
misr:preseméd, or did not fully or adequately disclose, the trug natuwre of the MediaMax
Software. and that the MediaMax EULAs contained terms that are unconseionable or otherwise
unenforceable. Plaintiffs also allége that MediaMax 5.0 causes a file folder to be installed on @
user's computer that renders the uscr’s computer more vulnerable (o security breaches by third
parties by allowing these third parties to gain enhanced permissions over the user's computer
running the Windows operating system. Plaintiffs further allege that SONY BMG did not make
available a ready means. 1o uninstall the MediaMax Software, Plaintifts allege that when SONY
BMG made a program available to uninstall the MediaMax Software, this program also created a

security tisk.

T The Claims and the SuBse,quent Claims allege that SONY BMG and F41, by
disseminating the XCP Sofoware on XCP CDs, and that SONY BMQG, by disseminating the
MediaMax Software oﬁ MediaMax CDs, \tiol,éicd, among other things, the Compatition Act,
R.S.C. 1985, c. C-34; the Peryonal Information Protection and Electronic Document Aet, 8.C.
2000, ¢. 5: the consumer {raud, false advertising, and/or deceptive trade practices laws of the
several provinces, as well as the Quebec Chorter of Human Rights and Freedoms, R.8.Q. ¢. C-
12; and the common and ¢ivil law pertaining to breach of conmact, duty to inform, warranty, -
deceit, misfeprc:scmaﬁmn., negligence and wrongful act and omissions, The Qlaimg N
equiteble relief, restiution. and general, economic, aggravated, punitive and exemplary damages
on behalf of a class of consumers who purchased any of the MediaMax CDs and/or the XCP

CDs. The plaintifTs in the Subscquent Actiony seek essentially the same relief.

K.  Plaintiffs, through their counsel, have conducted an investigation of the facts and

analyzed the relevant legal issues. Although Plaintifts and their counsel believe that the causes

Yo [77924.4
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of action asserted in the Claims have substantial merit, they also have examined the benefits to

be obtainied under the proposed Settlement, inctuding the provpt removal of XOP ¢Ds from the
markel, and patches, uninstallers and disclosures with respect to the MediaMax Softwiare, and
have considered the risks, costs and delays associated with the continued prosecution of this

litigation and the likely appeals of any rulings in favor of eithicr Plaintiffs or SONY BMG.

L. SONY BMG has conducted an investigation of the facts and analyzed the relevant

legal issues. SONY BMG denies all liability with respect to any and all facts or elaims alleged

inthe Claims and the Subsequent Claims, and Beleves that its defenses, including but not limited

10, lack of jurisdiction, lack of personal service, and all other defenses available at law or equity '

to the claims asserted in the Claims and Subsequent Claims have substantial merit, SONY BMG
also has weighed the potential risks, costs and delays assoeiated with continued Ihigation of the

Actions against the benefits of the proposed Settlement,

M. This Settlement Agreement is modeled after a similar agreement entered into
between SONY BMG US -and plaintitfs in class actions filed in the United States and
consolidated in the United States District Court for the Southern Distriet of New York as In re
SONY BMG (D Technologies Lirig.. No. 05" CV 9575 (hereafter the "U.S. L,itigaﬁbn"),/ The
settlement agreement in the 1.8, Litigation (hereinafter the "U.8. Settlement Agreement"”), was
submitied 1o a competent U,S. Cowrt for final appi'caxfai at a {aimess hearing (hereinatter the "U.S, .
Fairness Hearing"), which was conducted on May 22, 2006. No one appeared at the U5,
Fairness Hearing to oppose the settlement. On May 23, 2006 the U.$, Count entered an order

granting final approval to the seitlement,
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N. The Parties also acknowledge that SONY BMG is subjeer to one Tawsuit brought
by the U.S. Altorney Gencm_l of the State of Texas (Texas v. SONY BMO Music Entertainment,
Dist. CL, Travis Co, Tex.), an inquiry by the U.S. Federal Trade Commission, and numerous
investigations by U.S. state attorneys. general and other U.S. governmentel authorities in various
UL8. jurisdictions (together, the "Government Inquiries”, however, the term "Government
Inguiries” expressly excludes actions brought by privaie citizens of any Jurisdiction under a
private U.8. attomey gencral statute), The Government Inquiries cover materially the "'same
subject matter as the Claims. It is the intention of SONY BMG to seek, to the maximum extent
possible, Lo resolve the Government Inquiries on an agreed hdsis, with setticment term(s) to be
disclosed to Plaintiffs” Class Counsel, the Courl and the publie, It is the intention of the Parties
that the terms of this Settlement Agreement be complementary to the terms of the anﬁcip’med

settlement(s) of the Gavernment Inquiries.

O, Each of the Parties and counsel believes, in consideration of all the circumstances
and after substantial arms' Ien.gth settlement negotiations between counsel, that its interests are
best served by emeri'ng into the proposed Seitlement set forth in this Settlement Agreement,
Fach of the representative plaintiffs in the Actions and thelr counsel beficve that this proposed

Settlement is fair, reasonable, adequate and in the best interests of the Settlement Class.

P. The Partics intend that the proposed Serlement embodied in. this Sctilement

Agreement will resolve all Released Claims (as defined below).

NOW, THEREFORE, 1T 1S HEREBY AGREED by and ‘betweenthe Partics, that:

(a)  the Actions be settled and compromised as between Plajntiffs {on behalf

of themselves and all Setlement Class Members) and SONY BMG,

Tork, {TH0294
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subject to approval of the Cowrts of the respective provinces in which the
claims were instituted, afier hearings as provided for in this Settllement

Agreement (the "Court(s)");

{t)  Upon Couﬁ: approvil of the Setlement and compromise of the Actions,
final Orders for each of Optax‘io, Québiéc and British Columbia, in forms to
be agreed by the Parties or setted by the Courts (the *'Appfo;'al Orders")
be entered: (1) dismissing the Actions with prejudice (ekczpt in Québec);
and {2) barring and enjoining the prosecuion by Settlement Class
Menmbers of all Released -C!’éiﬁ:s against the Releagéd I’mées (all as

definéd below) with prejudice; and
f©)  All of the foregoing shall be subject to the foﬂowing terms and conditions:
il DEFINITIONS

In addition 1o the foregoing defined terms, for purposes of the Settlenent Agreement and

all Exhibits thereto. the following terms shall have the meanings givend 16 them below:
A. "Clags Period” meuns the period from August 1, 2003 through August 10, 2006,

B. The "Effective Date” is the date on which the Approval Orders are Final in each

of the Courts.

-

. "Final”. when used in connection with: any court order or judgment, means that

the relevant order or judgment will be final;

{a)  If no appeal is taken therefrom, on the date on which the time 1o appenl
therefrom (including any potential extension of time) hag expired; or
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{b) if any appeal is taken therefrém, on the date on ‘which alt appeals
therefrom, inchuding motions-for rehearing or reargument and motions or
applications for leave to appeal or any other form of review, have been
finally disposed 6!:', such that the time 10 appeal therefrom (including any
potential extension of‘ time) has expired, in a manner resulting in an

affirmance of the relevant orderor judgment,

D. "Security Vulnerability” means a weaknoss in a computer system, which may

vesult from bugs or design flaws, allowing an attacker to violate the integrity, confidentiality,

access control, - availability, consfstency or audit mechanism of the system or the data and
applications it hosts. Faor purposes of illustration, Security Vualnerabilities are’ of significant
interest when the program containing the Seceurity Vulnerabilities operates with special

piivileges, performs authentication, or provides easy aceess to user data or facilies.

E. "Confirmed Security Vulnerability" means a Security Vulnerability associmed
with installation or use of Content Protection Software, or an update or patch thereto, that, afier
the Effective Date, is confirmed by an independent, qualified 'expert (the "Security Expert”)
selected by SONY BMUG, such as (without limitation) Next Generation Security Soi’iv.fare Lad. or
Cleakware, Inc., to be 8 Security Vulnerability that poses a significant threat to the security of a

computer system,

F. "Sugpected Scrurity Vulmerability" means @ replicable Security Vulnerability
associated with installation or use of Content Protection Software, other than the XCP Software,
XCP Update, XP Uninstaller or an update. or patch thereto. that, after the Effoctive Date, hag

been found by the SONY BMG personnel responsible for Content Protection Software, or

Tords T360254.
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identificd and deseribed o such personnel by a reputable cemputer security firm, consultant, or

other person with expertise in computer seeurity.

-G, "Personal Data" means information stored on a computer that itsclf c‘ii‘s&lbses the
identity of the individual using that computer-or that discloses websites, other than the SONY
BMG and SunnComrm websites, that the user has visited using the browser on sueh cowmputer,
but does not includé the IP address of the computer’s Intemnet conngction or any information
with respect to-an albumn title, artists and tracks, or other .|1mu~persbna11y identifiable information,

which is routinely logged by SONY BMQ in connection with CDs containing Content Protection

' Sofbware,

H. "Plaintifls' Class Counscl” means the firms of Kugler Kandestin, LLP, Merchant
Law Group LLP, Hotz Lawyers, and Sutts Strosberg, LLP. Plaintiffs” Class Counsel may, at
their sole option, delegate certaln responsibilities under this Settlement Agreement, ineluding,

without limitation, those responsibilities described in Sections TILI-M and I11.Q.

L The "Notice Approval Date" is the diite onc business day after the Courts have
approved the form of notice 10 be sent to Settlement Class Members on the termis specified

herein.

J. "Released Parties” means cach and all of the defendants and each and all of .
defendants” direct and indirect parent companies including, in the case of SONY BMG and
without limitation. Sony Corporation and Bertelsmann AG, and cach and all of ¢ack of Sony
Corporation’s, Bertelsmann AG's and defendants' respective divisions and direct and indirect
subsidiaries (including without limitation Sony of Canada Limiled), affiliates, partiers, joint

venwures, predecessors and successor corporations and business entities, and sach and all of their

Tarif; JI78934.4
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A

past and present officers, directors, s,ervdm‘s. licensees, joint veniures; sureties, attorneys, agents,
consultants, advisors, contractors, employecs, confrolling or principal shareholders, general or
limited partners or partnerships, divisions, insurers, designated management companies, and eacly
and all of theiv successors or predecessors in interest, assigns, or legal representatives, and uny
persons or entities that have designed, developed, programmed, manufactured, supplied,

advertised, marketed, distributed or sold MediaMax CDs and/or XCP CDs orsofiware thereon,

K. "Settlement Agreement” refers to this Settlement Agreement and "Settlement”

refers to the terms of the settlement described herein.

1. "Settlement Class” means all nataral persons {except for curient cmployees of
the Released Partics) in Canada who purt:‘lmsed-,‘ received, came Mo possession of o’rr otherwise
used one or more MediaMax CDs and/or XCP CDs from Angust 1, 2003 through August. 10,
2003 excluding Released Parties: SONY BMG resellers or distributors. of the XCP ¢Ds and -
MediaMax CDs; and any persons or eniities that ha;»'e previ'ous]y excculed releases discharging
SONY BMG from liability concerning or encompassing any or all claims that are. the subject of
the Claims and the Subsequent Claims. SONY BMG shali provide. 10.Plainﬁffs‘ Class Counsel,
prior to the Approval Hearing, an afﬁdévii or other confirmatory evidence verifying (hat no
MediaMax CDs or XCP CDs were sold or issued in Canada before August 1, 2003, and, to the
best of SONY BMG'S knowledge, the total mumber of MediaMax CDs and XCP Chs

manufactured and sold in Canada as of the date. of Approval Hearing.

M. "Seftlement Class Member” means any persan who [alls within the definition of

the Settiement Class and who does not validly opt out of the Settlement Clags within 60 days of
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any Opt-Out Notice under the conditions and procedures for opt-aut as determined by the Courts

and described in any Opt-Out Notice approved by the Court.

N. "Released Claims” means any and 'a{i claims, rights, damages, !qsses,.démands,
obligations, actions, causes of éctim, sults, cross-claims, mattérs, issues, debis, .liens, contracts,
liabiliues, agreements, costs, or e,\:.pensers,‘ of any Ina.tixre whatsoever, ascertdined or
unascertained, suspecied or unsuspected, existing or claimed to exist. including Unknown
Claims, of any and all Plaintiffs and/or Settlement Class Members arising out of any purchase or
use by them of an XCP €D or a MediaMax CD, the XCP Update (’ﬂ# defined below), the XCP
Uninstaller {(as defined below), the MediaMax Update. (as defined below), or the MediaMax
Uninstaller. (as defined below) or any installation or de-installation of XCP Software or
MediaMax Software at any time; 10 the extent that such claims: () arise out of the Actions or the

Suibsequent Action; (b) élate to any allegations that either weve or could have been asserted in

the Actions of the Subsequent Action; or (c) which might in the future be asserted by any

Plaintiff or Scitlement Class Member, aghinst any of the Released Patfies that wonld:-arise out of,
or relate 1o in any manner, directly or indirectly, any-aets, facts, transactions, Qc'currénccb“,
conduet, representations or omissions alleged in thé Actions or the Subsequent Action, including,
without ﬂmitatian‘, tlaims rcspacting any disclosure, adverlising or ether descriptions of, or

claims relating to (i) the nature, quality, value, and/or functionality of the MediaMax CDs, the

XCP CDs, the MediaMax Sofiware, MediaMax Update. MediaMax Uninstaller, XCP Software,

XCP Update or XCP Uninstalter, and/or (ii) the BULAs, aud/or ({if) the alleged collection by
SONY BMG of Personal Data or IP addresses. Released Claims also include claims for abuse of
- process, malicious prosecution or any other claim arising owl of; relating to, or in.connection

with the defense or resclution of the Action. For avoidance of doubt, Released Claims include
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claims relating to (i) the asserted costs of removing XCP Software and/or MediaMax Software
from a computer or network; (ii) damages caused by negligent removal of XCP Software and/or
MediaMax Software; and (i) damages cansed by inadequate, incomplete or otherwise improper
labeling of the MediaMax CDs or the .X.CP CDs. Released Claims do net include claims for
consequential damage to a computer or network that may or are alleged to have resulted from
interactions between the XCP Softwure or the MediaMax Software and other software ‘or
hardware installed on such computer or network. {(For avoidance of doubt, Released Claims also
do not include copyright, rademark or other claims concerning the ownership of irtellestual
property rights in the: MediaMax Software or the XGP Software, or any uninstallers or updates

theretoe, which were not. alleged.)

O, *Unknown Claims" means all claims grising out of favts relating to any matter
coverdd by the Released Claims which avll‘ persons or entities providing reléases under this
Settlement A,greemenﬁ including all Setilement Class Members. do nol know or suspect to exist
in their favour at the time of the velease of the Released Parties and which, if known by them,
might have affected their decision to settle with SUN"Y BNG and release the Released Parties or
to take any other action including, but not limited to, objecting or not objeciingfb the Settlement,
All persons or entities providing releases under this Settlemenl Agreement may hereafier
discover facts other than or different from those which such. persous now know or believe to be
true with tespect o the subject matter of the Releused Claims. Upon the Effective Datg, each
person or entily providing releases under this Settlement A.greemém._ including all Settlement
Class ﬁtircmbers, shail be denmed 1o have waived any and all, rights that he, she, it or they may

have under any statute, regulation, administrative adjvdication or common or eivil law principle
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that would otherwise limit the effect of the foregoing releases to thosé claims actually known or

suspected 1o exist at the time of execution of this Settlement Agreement.

I TERMS AND CONDITIONS OF THE SETTLEMENT BENEFITS

A

In exchange for the dismissal of the Action (except in Qudbec where such a

_requirement is not requested) and for entry of the judgmcnt as provided for in this Settlement

Agreement (the "Judgment"), on the Preliminary. Approval Date, SONY BMG shail make |

available to Settlenent Class Members the benefits described in this Section 111 (the "Settlement

Benefits"), in accordance with the procedures sot forth helow.

B.

" Tors 1776924.4
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XCP Eachange Program.

SONY BMG offered 1o all persons possessing any XCP CD the
opportunity 1o exchange such XCP CD for an identical CD title
that does not contain eny Content Protection Software, SONY
BMG -also Dhas offered any such person the opporiunity 1o

download non-content protected MP3 wersions of the inusic

contained on any such XCP CD that he or she is exclinging.
Those offers are hevéby ircorporated inmte this Settlement
Agreement as terms of the Settlement.and are subject to the tetms
and conditions of this Setttement Agreement,

In addition 1o the exchange deseribed in Section IL.B.1. SONY
BMG also shall offer the additional incentives specified below
Seetion € (the "Incentives™) to induce Settlement Clasy Members
to exchange their XCP CDs for CDs that do not contain Content
Protection Saftware.

SONY BMG will use commereially reasonable efforts to advise its

resellers that SONY BMG will accept returns from that reseller of
XCP CDs in any conditien, and SONY BMG will provide full
refunds 1o the reseller for those returned XCP CDs.  Although
SONY BMG cunnot compel its resellers 1o aceept such returns
from consumers, or dictate the consideratian (i.e., refunds, store
credit or exchanges) fhat its resellers will offer upon the return of
NCP CDs, SONY BMG will use commercially reasonable efforts
to encourage resellers to provide at least an even exchange of that
XCFP CD, and to provide a receipt for the exchange so that
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Settlenvent Class Members may readily claim the Tncentives by
sending the receipt to SONY BMG.

1f a Sertlement Class Member returns an XCP CD 1o a reseller, and
wishes 1o claim the. Incentives, he or she may do so by filling out a
Claim Form, and by sending that Claim Form and the exchange
receipt by mail or electronic mail to the address specified on the
Claim Form.

SONY BMG also will offer Settlement Class Members the option
+ of returning their XCP CDs to SONY BMG by UPS, or another

shipping méthod, at.no charge to the Settement Class Member.
SONY BMEG may administer this-exchange program tself or it
may, al its. option, engage’a viendor of its chonsing to administer
the exchange program. -

1t'a Settlement Class Member retarns an XCP CD to SONY BMG
using the procedure specified above in Section ILB(3), that
Setilement Class Member may claim the Incentives by completing
the Claim Form,

C. | Setflement Class Members: who exchange XCP CDs purchased before August 10,

2006, shall be entitled, by submitting the Claim Form, to claim either of the following Incentives

from SONY BMG:

Tom. Lrmy2d.d

P

Jncentive I'i, For each XCP CD returried by a Settlement Class
Member, the Settlement Class Member may elect to receive g cash.

- payment of seven dollars and fifty cénts Canadian {37.50) plus an

amount equal to 12% nf $7,50 representing the GST and provingial
sales 1ax, payable by SONY BMG by cheque, and a promotional
code allowing the holder of the code to dowidoad the coments of
any one (1) of the albums specified. on the list attached. hereto as
Exhibit "B”.

fncentive #2. For each XCP CD returited by a Bettlement Class
Member, the Settlement Class Member may elect 10 recefve a
prometional code allowing the holder of the code to download the
confents of any three (3) of the albums specified on the list
attached herefo as Exhibit "B,

For bot Incentive #1 and Incentive #2, Jetilement Class Members
will be able to select promotional codes usable to dowmload the
specified album contents from an FIP website, The promotional
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codes will be fully transferable, and will expire no less than 180
days after they are issued.

D, Ta cila'im entitlement to the Incentives;.a Settlement Class Member shall (i) return
- one or more XCP CDs to SONY BMG, or provide SONY BMG with & receipt Indicating the
return or exchange of an XCP CD at the place of purchase after Novémber 14, 2005; and (i)
complete an on-line or hard-copy Claim Form, which shall-include an unsworn affirmation that,
if the Settlement Class Member heis installed the XCP Software, he or she has run the XCP
Uninstaller or the XCP Update, 1f a Settlement Class Member who retums the XCP CD 1o the
place of purthase ¢lects to send the Claim ,me by any.means pther than ele;:tmnic fma.il. the

| Settlement Class Member shall be réspc’:nsible for the costs of postage for that Claim Form.

E. | MediaMax 3.0 Compepsation. A Settlement Class Member who purchased one
ar more MediaMax CDs containing MediaMux 3.0 before August 10, 2006, ahd‘whb provides
proof of such pufmha‘se:, under the terms specified below in ‘Section 1ILH., will be entitled 1o
receive, for each such CD purchased, the opportunity t6 download non-centent protected MP3

versions of the musie contained on such MediaMax 3.0 CD.

I ‘MediaMax 5.0 Compensation. A Sculement Class Member whé purchased one
or more MediaMax CDs containing MediaMax S.f.} before A.u.g,u'st 10, 2006, and who provides
prool of suc.b purchase under the terms specified below in Section TILH., will be entitled to
receive, for each such CD purchased, (i) the opporiunity to downlodd non-content protected MF3 '
versions of the rﬁ.usi-c contained on such MediaMax 5.0 CI); and (ii) a tansferable promotional
code allowing the holder of the code to download, from the FTP website referred to in Section

[11.C.3, the contents of any one (1) of the albums specified on the list attaclied hereto as Exhibil

Tegd: 1176928 .4
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"B". The promotional code described in-clause (i i}, above, will expire no less than 180 days after

it i 1ygued.

Q. The benefits o MediaMax CD purchasers described abeve in paragraphs IM.E,

and 1ILF. s’hall be referred to collectively hercin ag the "h‘lediaMnx Cormpensation”,

H. To claim entitlement to the MediaMax Compensation, a Settlemem Chﬁss
Member shall complete the on-line or hard-copy Claim Form. which shall include an affitmance
that. if the Settlement Class Member installed the MediaMax Software, he or she has run the
MediaMax Update or the MediaMax Unizaétaller. and submit with the Claim Form one of the
following proofs of purchase for each MediaMax CD for which compensation is sought: (i) the
original UPC cods, cut out from the cover artwork of the MediaMax CD; (i) a purchase receipt
(ineluding but not limitéd to an electroic purchase confirmation of a MediaMax CD fronr any
on-line retailer), credit card or bank statement reflecting the purchage, or cancelied cheque
reflecting the purchase, or (iif) the MediaMay CD itself (in #/Iﬁch case, SONY BMG will not be
required to return the MediaMax CD 1o the Settlement Class Membet). If the Settlement Class
Member sends the Claim Form and requisite proof of purchase specified in clause (i), above, by
means other than electronte mail, the Settlement Class Member shall be responsible Tor (he costs
of postage or shipmem for that Claim Form and proof of pll:rbh'ése. The proof of purchase
specified in clauses (i)} and (iii), above, must be sent by Canada Post or other method of
shipment, and the Settlement Class Member shall be responsible for the costs of postage or

shipment for the Claim Form sdnd proofiof purchase,

1. Plaintiffs’ Class Counsel shall have the right 10 periodically monitor the XOp

Exchange Program and cnsure thal SONY BMG is (iiself or through the vendor it selects)

T 1776Y24.4
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providing the appropriaie replacement CDs (under Section ILB(1)), Incentives and MediaMax
Compensation to Settlement Class Members within a reasonablé time after receiving such
claims. Additionally, by December 31, 2008, SDNY BMG will, 10 the best of jis :Lb111uus,
provide {o Plaintiffs' Class Counsel information about the totl number of Sedement Class
Members who (i} downloaded the XCP Update, XCP Uninstaller, MediaMax Update and
MediaMax Dn.i.nstaller,, and (ii) submitted claims for the Incentives andfor Media:Max
Compensation.  Plaimtifts' Class C‘ounsel and SONY BMG’c Attorneys shall treat this

mtormauon ‘a8 Confidential under fhe lerms Df an appmpnata Lonhdcnuahty Agreement to be

negotiated,

. This Agreement is veached on the basis that the Settlement does not atiract any
sales tax (including G.S.T., P.8.T., HS.T, und similar form of taxation), or domestic or

international duty, duties, Jevy, or levies.

K. XCP Update, SONY BMG commits to continue making available, through its
Internet website, a software utility (the "XCP Update™), downloadable by Settlement Class
Members, that will remove the cloaking portion of the XCP Software that hid or "cloaked”

filenames, - including directories or registry koys with the prefix of Ssys$, so that the XCP

Software’s Content Protection Sofrware is visible to users threugh an ordinary directory search,

Settlement Class Members will not need to provide SONY BMG with any Personal Data in order .

1o obtain the XCP Update, The XCP Update also will offer Settlemem Class Members the
opperiunity 1o completely remove the XCP Software from thefr computer or network. Plaintifiy
Class Counsel has had and will have an opportunity to review all instructions provided to
Seulement Class Members on how to use the XCP Update. SONY BMG shall verify, subjecr to

confirmation by Plaintiffs’ Class Counsel, that i{ has obtained the opinien of an independent,

Torw, 17769244
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qualified expert that the XCP Updat_c is effective, and that installation of the XCP Update would
create no known Security Vulnersbilities that would be considered Confirmed Security

Vulnérabilities, ’

L. XCP Uninstaller. SONY BMG commits to continne making available, through
its Intermet website, a software utility (the "XCP Uninstaller"), downlpadable by Setilement
Class Members, that will remove the installed XCP Software from the hard disk drive of a
Settlement Class Membei’s computer, Seftlement Cliss Members will not ﬁ'ﬁcd to provide
SONY BMG with any Personal Data in ordet to dbtain the XCP Uninstlier. Plaintiffe Class
Counsel will have an opporiuniy to re\ri‘ew and comment om all instruétions provided to
Settlement Class Members on how lo use the XCUP Uninstaller, SONY BMG shall verify,
sutﬁ_iect to confirmatory discovery by Plaintiffs' Class Counsel, that'it has obtained the opinion of
an independent, qualified expert that the XCP Uninstaller is effective, and that use of the XCP
Uninstaller would ¢reate no known Security Vulnerabilities that would be considersd Confirfoed

Security Vulnerahilities.

M. Mediablax Update. SONY BMG commits to exercise its best efforts to continue
making available, throngh its Imemet website and SunnComm's website, software ulilitiés
(collectivily, the "MedisMax Update"), downloadable by Settlement “Class Members, that
eliminate all currently-known Sceurity Vulicrabilitigs associated with the MediaMax Sdﬂwam
that would be Confirmed Security Vulnembilities post-Bffective Date,  Setdement Class
Members will not need to provide any Personal Data in order 1 obtain the MediaMax Update.
Plaintiffs’ Clags Counsel will have an oppertunity 1o review all instructions provided 1o
Settlement Class Members on how fo use the MediaMax Update. SONY BMG shall verify,

subject to confirmatory diseovery by Plaintitts' Class Counsel, that it has obtained the opinion of

Tord: 17760924 .4
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an independent, qualified cxpeﬁ that the MediaMax Update is effective, and that installation. of
the MediaMax Updaté woild ¢reate no known Security Vulnerabllities that would be considered

Confitmed Securify Vulnershilities.

N. MediaMax Uninstaller. SONY BMG commits to exercise. its best efforts 10
continue making available, through its website, a software utility (the "MediaMax Uninstaller")
available through SunnComm's website, downloadable by Settlement. Class Members, that will
remove the MediaMax Software from the hard disk drive of a Settlemcint Class Member's
computer. Setement Class Members will not need to pfovide any Personal Data in order to
obiain the MediaMax Uninstaller, Plaintiffs' Class Counse! has had and will have an opportunity
10 review and comment onall instructions provided to. Setlement Class Meimbers.on how 1o use
the MediaMax Uninstaller. SONY BM@' shall verify, subject to confirmation by l’i'a‘inﬁ‘fﬁs' Ci‘a-ss
Counsel, that it has obtained the opinion of ah independent, qualified expert that the MediaMax
Uninstaller is effective, and that use of the MediaMax Uninstaller would create ﬁo known

Security Vulnarabilities that would be-considered Confirmed Security Vulnerabilities.

0. The XCP Update, the XCP Uninstaller, the MediaMax Update and the MediaMax
Uninstaller shall be available continuously on or throngh SONY BMG's website until December

31, 2007.

p. In the website locations where SONY BMG makes available the XCP Update, the
XCP Uninstaller, the MediaMax Update and the MediaMax Uninstaller, SONY BMG also shall
provide links to the websites of at least two providers of anti-virus/anti-spyware software, at Jeast
one of which companies provides ifs softvwre at no charge, and will include language

encouraging users to visit-those websites and learn more about the anfi-viras/anti-spyware

Tosw: 1776024 4
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offerings of such vendors; provided such providers of anti-virus/anti-spyware software consent to
such. links. SONY BMG shall not, by so doing, incur any liability or tesponsibility for the
tunctionality or performance of such vendors® offerings, and may so ‘state on jts website, unless

SONY BM(G is itself negligent in thar regard, being aware of a "meﬁc:‘na.lity' ar performance

problem concerning such vendors’ offerings.

Q. SONY BMG will begin mak'ing the Incentives and the MediaMax Compensation
available to Settilement Class Members upon the provision of noﬁce of this Settlement 1o
Settlement Class Members. ‘If the Effective Date doés nat oecur and/or this Settement
© Agreeiment is terminated pursuant to its terms, Seitlement Class Membets who have reeeived
Settlémcnt Benefits prior w0 such {ermination will not have any obligation to refumn those

Settlement Benefits to SONY BMG.

R. Between the Preliminary Approval Date and the Effective Date, SONY BMG
agrees 1o explore and to discuss with Plaimiffs' Class Counsel ather methods for publicizing and

' disseminating the XCP Update, MediaMax Update, XCP Uninistaller and Medi‘aMax Uninstaller,

3. SONY BMG agrees not to object if any operating system manufacturer, provider
of computer scciirify or anti-virus software plans to disseminate the XCP Update, the XCP

Uninstaller, the MediaMax Update or the MediaMax Uninstal] er. 1o such provider’s customers.

T. No Collection of Personal Data, SONY BMG asserts that it has ot used the
MediaMax or XUP Software, or any of the enhanced content on XCP CDs or MediaMax €Ds, 10
collect, aggregate or retain Personal Dala about persons who listencd to XCP CDs or MediaMax
CDs on computers, without such persons' express consent, "SONY BMG further asserts that it

has only collected information necessary to provide enhanced €D functionality, SONY BMG

Yorll, 17769244
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believes and, on that b‘a‘sis_.. asserts that suﬁh» functionality requires that the albung title,. artisi, 1P
address, and certain non-personally identifiable information.be eolleected. Beginning aﬂer ﬂ:u
date on which the Appmval Order is first granted in Québee or Ontarie, SONY BMG will take
commercially reasonable steps o destroy the -iﬂt’annaii’du it collects to provide enhanced CD
furctionality, including logs of TP addresses, within ten (10) days atter Lhn collection of such
data, except as required by law, regulation, litigation discovery rule or court order, ,SD’N'Y BMG
shall, however. be permitted ta compile aggregate, non-personally identifiable.data about hits to

its servers from erbanced CDs..

u. Third Party Verifieation, SONY BMG has caused an independem third party to
investigate whether SONY BMG has collected, apgrepated . or retained ‘I’_é:rso:nal Data or IP
addresses in a manner inconsistent with the above representations. The results of this first
privacy andit have been posted on SONY BMG's internet website, and confirm that SONY BMG
has not collected personal data withowt consent. SONY BMG will similarly ENgage an
independent third party to repeat this review once during the calendar years 2006 and 2007,
SONY BMG will provide the third party's conclusions to Plaintiffy’ Class Courisel no further
than thirty (30) days afler recciving them and post the third party's conclusions on its website no

more than thirty (30) days afier receiving those coriclusions.

v, SONY BMG's Waiver of Certain Provisions Of the XCP EULA and the .
MediaMax EULAs. As of the Effective Date, SONY BMG shall waive all of jis ights to
enforce the following provisions of the XCP EI-JLA angd the -Mcdiﬂvfax 5.0 EULA {which are
identical): |

1. Article 2, to the extent such provision could be sonstrued ag
precluding consumers from (¢ ansferring music they purchased 1o

Tors, 17269244
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media players and portable devices' that are not "APPROVED
MEDIA PLAYERS" and "APPROVED PORTABLE DEVICES"
(as those terms-are defined in the EULA);

Article 2.3;

Article 3. l(a'), 10 the extent such provision could be construed to
prevent copying or reproducing the "DIGITAL CONTENT®
otherwise permitted by applicable Jaws;

Article 3.1(b), to the extent. such-provision could be codstrued to
prevent resale of the physical XCP CB on which the "DICvlTAI.
CONTENT" is embodied; ,

Article 3.1{¢). to the extent such provision. cmﬂd be construed as

‘giving SONY BMG an affirindtive right to preclude uninstallation

of the XCP Software or MediaMax Software, or other noa-
negligent efforts to remedy the Secunty Vulnerabilities allegedly
asseciated withi such sofmare

Article 3.1(f); to the extent anything in such pmvision is
inconsistent with SONY BMG's waiver of rights under this
Paragraph U

Articles 7:and 8;

Article 9(1); and

Article 9.2(i)-(iif).

As of the Effective [Jate, SONY BMG algo shall waive all of their fights to enforeé the

following provisions of the MediaMax 3.0 EULA:

Tord: 1776924 4
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Parigraph 1T, o the em,m anythmg in such provision is
inconsistent with SONY BMG’s waiver of rights under this
Paragraph 1F;

Article 1.1, to the extent such provision could be construed as
preciuding consumers {rom transferring wmusio they purchased o a
media player or portable device that is not & "Digital Contewt
System” {as that tenn is defined in the MediaMax 3.0 BULA);

Ariicie 1.2

Article 1.3, to the extent such provision could be.construed as (i)
pr(.v.entmg copying or reproducing otherwise permitted by



- Class Member alleges non-Released Claims on his.or her own' behalf only,

applicable laws, (if) preventing the resale. of the physical CD on
which the "Digital Content” ix embodied, or (iif) giving SONY
BMG or SunnComm, gw-affirmative right to preclude uninstallation
of the MediaMax software, or ofher non-negligent efforts 1o
remedy the Security Vulnerabilities allegedly associated with sush
software: and

h
<

Arficte 1.4, to the extent such provision cdul_él be ¢onstrued to
i?:;gem copying or reproducing otherwise permiitted by applicable

SONY BMG agrees to waive the Jimitation of liability -provisions (Article 6 of each of
the XCP EULA and the MediaMax 5.0 EULA; Article 4.1 of the Mediai\'-ia;‘-c'B.D EULA), and tbe
New York forum selection clauses (Anic'lé 10 of each'of the XCP EULA and the MediaMax 5.0
BULA; Aﬁig]é-fi.}. of the MediaMax 3.0 EULA) of the EULAS only in cases where da Settlement
For grealer clarify,
SONY BMG does not waive the dforementioned limitation of liability provisions and the New
York forum selection clauses where a Settlement Class Member allegés géchJeased Claimsg in‘

a pwative class action or representative action.

W, If. after the date on which this Setilement Agreement is executed, SONY BMG
enters into any settlement agreement, consent decree, assurance of discontinuance or other,
similar pre-trial resolution in connection with any of the Government Inquiries in which SONY
BMG undem_kcs {o provide additional benefits directly 1o all U.S. Scu’lcmem‘ -C:lgss Members in
connection with Released Claims, SONY BMG agress 10 offtr the same benefits 10 all
Setflemnent Class Members on the same terms -and, 1o the e};.ten.t necessary, these additicngg
benefits shall be determined or dealt with on a motion for directions, For avoidance of doubt, the
pavment of ¢ivil or criminal penalties, fines or investigative costs by SONY BMG iﬁ-cozmcdﬁtm
with any of the Government Inquiries would not constitute the provigion of additional benefit

directly to U.S. Settlement Class Members under this Seetion.

Tont: 17769244




X Setilement Class Members who are entitled to receive promotionat codes usabie
| to download onie or more of the albums from the list attached to Exhibit "B", and who do not use
those promotional codes by their expirdtion date (i.e.,/no less than 180 days after issuance),
because, for example, they do not have docess to a broadband internet conneetion and do nm‘
wish to download music over a. dial-up connection, may, within 60 days after the expiration oI.’
the codes, return the codes 1o the Setilement Administrator, and receive in exchange a paymam

of two (2) doHars Canadian ($2 00, payable by cheque, for éach unused code,

Y. If in parficular instances, SONY BMG cannot within a reasonable time provide
(1) a non-content protected replacement for an. XCP CD retlumed pursuant to Section IIB.1, or
(i) MP3 downloads of the music dn an XCP CD or a MediaMax CD pursuant o Sections
1LB.1, TLE or HILF, then SONY BMG will provide an altérnate benefit of equivalent or preater
value (with the understanding that one such alternative will he d refimd of the demonstrated
purchase price of the aleted CD or $15. Of)), in a form acceptablc to Class Counsel, and in
consultation with the affected class member(s). If the total number of Settlement Class Members
who have filed ¢liims and ‘who are. affected by this provisidn-exceeds 500, SONY BMG will be
required to. certify to Class Cét!ﬂsel that it cannot. provide the requisite replacement CDs or MP3
downloads 1o these Settlement Clags Members, or that the ¢ost of doing so. would substantially
.exceed the cost of pmviding-the alternative benefit, If the total number of Settlement Class
Members who Have ﬁle’a:i claims and who are affected by this pravisian- exceeds 5,000, then Class {
Counsel will be entitled to receive reasonable documentary evidence in support of SONY
BMG's certification.  Under no circumstances may SONY BMG provide such an aj:;gmame
benefit to more than 6.000 Settlement Class Members who . file claims hat seek solely

MediaMax Compensation,

Tord: 17268244
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Z. Future Conduct by SONY BMG. SONY BMG agrees not 1o manufacture audio
CDs with XCP Software, MediaMax 3.0 or MediaMax 5.0, and not to distribute audio CDs with
XCP Software. As an explanation for the absence in this agreement of injunctive relief
equivalent to-that provided in the U.S. settlement agreement, SONY BMG provides the affidavit

attached hereto as Exhibit "C".

Iv.

Al For settlement purposes only. the Parties will jointly request, as part of the
Approval Order, that the Court make findings and enter an Order granting <conditional
certification of the Setttement Class, and appointing, Plaintiffs and Plaintifis® Class Counsel as

representatives of the Settlement Class;

I3. SONY BMG does not consent 1o certification of the Settlement Class for any
purpose other than 10 effectuate the settlement of the Action, If this Seulemem Agreement is
terminatcd pursuant to its terms. or if the Effective Date for any reason does not oceur. the order
certifying the Settlement Class and all p‘rclixninztry andfor final findings regarding the Court's
class certification order shall be automatically vacated upon notice to the Court of ihe
termination of the Seftlernent Agreement or the Tailure of the Bffeciive Date 10 ocour, and the
Action shall proceed as though the Settlement Class had nevet been certified andzsuch findings
Bad never been muade, without préjudics to the ability of any Pangr.zixeréaﬁar to request or oppose

clags certification on any basis.

Tora 17760244
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CE_AND HEARING ORDER. AND NOTICES TO

THE SETTLEMENT CLASS

A, The Parties shall use their best efforts to effectuate this Settlement and.to secure

the prompt, complete and final dismissal wit prejudice- {except in Québec). of the Actions as

sgainst SONY BMG.

B,

As soon as practicable after execution of this Settlement Agreement and by no

later than August 31, 2006, the Plaintiffs shall file motions before the Courts:.

C.

(a)  for oidérs in the forms 1o be.agreed by the Parties or setiled by the Courts

-scheduling an approval hearing in each of the Actions (the "Hearing

Orders"):-and

(b}  for the Approval Orders,

The Secttlement Clags shall be given notice of the propased Settlement (the

"Notice") as set forth below, subject to tbe approval of the Courts:

Tore: 17 H924.4
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To the extent reasonably possible, SONY BMG shall cause the
Settlement Notics (in form to be agreed by the parties or seftled by
the Court) 10 be sent to electionie mail, on or before a date 1 be set
forth in the Hearing Order, 10 all Senlement Class Members whose
emdil addresses SONY BMG possesses. :

SONY BMG shall post the Settlement Notice on its website. The
Full Settlement Notice will remain posted on that website unti]
December 31, 2006 or until this Settlement Agreement s
terminated by its lerms, whichever is earlier.

When a user insexts certain XCP CDs and MediaMax CDs into a
computer with an active connection to the Internet, the computer
queries SONY BMG's website and SumComm’s website {for XCP
CDs and MediaMax CDs. respectively) for comtent, hereafter
referred to as the "Banner”, specific to the arlist whose work
appears on the XCP-CD or MediaMax CD. SONY BMG will
ensure that, on or'biefore & date to be set forth in the Hearing Order,



(¥

the Banner on MediaMax CDs and XCP CDs so equipped will, in
addition to its regular artist-specific content, display'a clear and
congpicuous lirk to the Full Settlement Notice.

SONY BMG shall work. with (and, if necessary, compensate)
Google and other search engine firms (which sliould inelude "La
toile du Québec") 1o enstre. that, to: the extent réasonably possible,

~a link (for Geagle, both in its. Freénch and English version) to the
Full Settlement Notice is displayed prominently when users of

those search engines scarch for words such as "XCPp
"MediaMax" and "SONY BMG Settlement.”

SONY BMG shall cause the Settlement Notice {in form to be
agread by the parties or settled. by {he Court) to be published, on or
befdte a date 10 be set forth in-the Hearing Order in (i) the Globe &
Mail; (1) MacLean's maganine, or another, similar publication of
national cireulation; (iif). The Momirea! Gazerte; and (iv) La Presse.
With respect to the daily publications listed above, the
advertisements confaining the Settlement Notice shall -be publshed
on any single Monday, Tuesday, Wednesday or Thursday. and
shall not be required to be more than an eighth~-page in size.

Flaintiffs' Class Counsel may contimyonsly post the Settlement
Notice on their firm websites, beginning two (2) business days
prior to the date set forth in the Hearing Order for transmission of
the Settlement Netice, and ending on Devember 31, 2006.
Plaintiffy’ Class Counsel will, additionally, cause the joint press
telease described below in Seetion XI.F, which will contain the
information included in the Settlement Notice, to be issued over
Canada Newswire, or another similar national business wire
service, on any one-date on or after the date two {2) business days
prier to the date set forth in the Héaring Order for transmission and
publication of the Settiement Notice.

D. The date by which any Settlemem Class Member must seek to receive one or

more of the Settiemenit Benefits is Deceriber 31, 2006. The Partics agree that if, for any reason,

the Notice is not or cannot be first provided by August 31, 2006, the Partics will confer in goad

faith and recommend to the Court that the date by which any Settlement Class Member must

seek to recelve one or more-of the Sertlement Renefits be extended correspondingly.

Tosi: 1776924 4
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E. The Parties also agree that, if the. Settlermient Benefits available 10 Settlemerit

Class Members change, no new notice need issueto Settlement Class Members,

4y

VL  RELEASES

A, In accordance with the provisions of the Judgment; for good and sufficient
considemri‘up‘ the receipt of which is h"ereb:.,* acknowledged, on the Efféctive Diate, each Plaingifl
and each Setflement Class Member that did not legally opt out shall be deemed to have, and by
uperation of the Judgment shall have, fully, finally, and Torever relcased., rc;linquished and
discharged each and all of the Released Claims against each and all of the Relensed Parties, in

the manner(s) set forth above.

B. In accordance with the provisions of the Judgment, for good and sufficient
consideration, the receipt of which is hereby acknowledged. on the Effective Date, SONY BMG
shall be deemed to have, and by opc:atitﬁm of the Judgment shall have, ful ty, finally and forever
released, relinguished and discharged all of the 'Plaimizl’fs,- Plaintiffs' Class Counsel and all agenis
of and expert witnesses retained by Plaintffs Class Counsel from any claims {including
Unknown Claims) for abuse of process; malicious prosecution or any other ¢lakm arising om of,
relating to, or in connecﬁon with the institution, p;()-sacuﬁon»,. assertion or resolution of ihe

Actions.

VIL - CLASS COUNSELS' FEES AND DISBURSEMENTS

A, As of the date this Setlement Agreement was: executed, the Parties have not
substa‘nﬁaiil:y discussed either the amount of ¢lass counse] fees or disbursements that Plaintiffy’
Class Counsel may ask the Court to award to them. 1t s, however. the understanding. of the
Parties that this is an issue to be rasolved following settdement. of other issues. and that Plajptiffs'

it

Tore 1776924 4



Class Counsel will apply for an award of class c.éumsei fees, reimbursable disbursements and
appl.icablé V:Laxes in accordance with legal principles, that auyv fees and costs applied for and
ultimaicly awarded by the Court will be paid by SONY BMG. and that SONY BMG's payment
of Plain{'i,fi’s‘ Class Counsel fees and reimbursable expenses will not affect the Sertlement

Benefits provided to Seitlement Class Members in.any way.

B. The Parties will try to reach agreement on the amoumt of class counsel fees,
reimbursable disbursements and gpplicable taxes. If the Parties reach agreement on the subjeet
of fees andfor costs to. be awarded to Plaintiffs' Class Counsel before sending of notice 1o

' Settlement Clags Members, the Full Seulem.ent Notice will reflect that sgreement.

C. Tn the absence of an agreement as c-mﬁem'p!a'bed above in paragraph VILB, (a) the
‘Quéhec Court will fix class 'counsal fees, reimbursable ;lishtltseriienis, and applicable taxes for
the Québec class w:;ticmT and: (b) the Ontario Court will fix 'ciass counsel fees, reimbursable
disbursements and applicablé taxes for the Omarlo and British Columbia class actions, including
al] counsel other then Québec counsel, in a summary manner, as set out in Exhibit "D", and
SONY BMG shall pay these fixed fees, reimbursable disbursements and applicable taxes instead

of the members of the class.

VI, COSTS OF NOTICE AND ADMINISTRATION

A, SONY BMG agrees 1o disseminate the Settlement Notice, and 16 pay all costs of

doing se, in sccordance with the terms of this Settlement Agrecment. In ihe event this-

Seltlement Agreement dogs not beonme final o the Effective Date dogs not oceur for any reason,

other than a brcach by Plaintiffs or Plaintiffs’ Class Counsel of one or more provisions of this

Tovd: 11746024 4
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Settlement Agreement, Plaintiffs shall have no obligation to reimburse SONY BMG for any

costs or expenses paid, incurred orobligated for notice of this Settlement to the' Ssitlement Class.

B. SONY BMG agtees to be responsible for paying all costs incurred in connection
with providing the Settlement Benefits mnq otherwise complying with the procedures set forth ‘iﬁ
the Judgment and this Setilement Agreement, All procedures followed 1o provide the Notice (o
the Bettlement Class shall be subject to approval by Plaintiffs' Class Counse] and sublject to

review for completeness and compliance with the Hearing Qrder by Plaintiffs" Class Counge],

C. Plaintiffs' Class Counsel wm hove the tight fo monilor the ﬁz’lfillxnem and
payment of Settlement Benefits 1o Sctilement Class Membets and, pursuant 1o the terms and
conditions included in this Settlement Agreement, may act on behalf of Setlement Class
Members o assist in their recéipt of the Scttlement Benefits. SONY BMG shall.cooperate in

such effort consisient with the provisions of this Settlement Agreemer,

A, Upon execution of this Settlement Agreement; the Parties agree 1o cnopefme and
use all reasonable efforts 10 achieve approval of the Settlement in accordance with the terms of
this Settlement Agreemeént, and to implement the Settlement and comply with, confirm the hascs

for and effectuate the terms of this Senlement Agreement.

B. f"laimiffs’ Class Counsel shall, updn execution of an appropriate iwuﬁ.dentiaﬁty
agreement, be entitled to get access to- all confirmatory discovery perform by U.S. Plaintiffs
Clags Counsel from SONY BMG, F41 and SunnComun, as specified in this or the U.S,
Settlemnent Agreement or as may be agreed between the Parties. SONY BMG's Altorneys will

provide to Plaintiffs’ Class Counsel as soon as they become avajlable a copy of all confirmatory

Todh [7764024 4
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discovery performed by U.8. Plaintiffs* Class Counsel togethier with any document given during

this confirmatory discovery. Any confidential documeiits given to Plaintiffs' Class Counsel

durinjg confirmatory diseovery shall be returned to SONY BMG prior to the Fé‘imess Hearing, or '

immedintely upon termination of this Sstilement Agreement pursuant fo its terms. Plaintffs®
Class Counsel's return of such documents shall be without prejudice to its ability to demand
document production through party discovery it the Effective Date does not teeur and/or this

Settlement Agréement is terminaied pursuant to its-terms.

C. Whether the Effective Date does ordoss not dceur, this Settlement Agmcmem; all
negotiations and papers related to it, and any proceedings in connection with the Settlement: (H
are not and shall not be construed as evidence of an admission or concession of wrongdoing or

liability by SONY BMG or any other Released Party as to any claim or allegation asserted in the

Actions and the Subsequent Actions: and (2} are not and shall not be construed as evidence or an

atmission or concession by Plaintiffs thot claims or allegations asserted in the Actions and the

Subsequent Actions against SONY BMG or any other Released Party lack merit,

D. The Pirties agree that the terms of this Seilement Agreement were not based

solely on the amount of consideration to be paid, but were based on (1) vigorans arm's-length

negotiations between counsel for the Parties; (2) the assessment of the signatories fo this

Settlement Agreement of the sirengths and weaknesses of thie vadous claims asseried in the -

Actions and the Subsequent Actions against defendants, based on the various eldims asserted or
rwhich could be asserted: and (3) the expense and risks of ongoirg iitigation. Moreaver, the
amount of damages that Plaintiffs could prove is a matter of serious and génuine dispute, and the
terms of the Settlement do not constitute a finding, admission or concession with respect to the

measure of damages that could be proved at uial.

Togd; [TT0024.4
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E. At all times during the cowse of this litigation, SONY BMG has denied and
continies to deny any liability 1o Plaintiffs and Settlemtent Class Mentbers, and has denied and
continues to deny thiat Plaintiffs or any Setflement Class. Members were damaged by any alleged
wron‘gﬁﬂ.canduct, or that, even if damaged, any compensable damages could be measured or

recovered.

¥, “In order to ensure thal all infomaatiom provided to the Settlesnent Class Members
regarding the terms and conditions of his Settlement is neutral in terms of content and consistent
with what has been submitted for approval of, or has been approved by, the Court. SONY BMG
and Plaintiffs’ Class Counsel agree jointly to drafl a press release, subject to the approval of both
counsel 40 SONY BMG énd Plaintiffs’ Clags (i‘-‘ounsel {which approval shall net be unreasonably
withheld), that describes this Settlement Agrevment (including SONY BMG's denial of liability
and Plainfiffs’ asscrtion that their claims w;rvzi meritorious) and includes substantially all the
information comained in the Setlement Notice. The signatories to this Séitlement Agresment
agree that they shall not issue or cause others to issue én::-smtemems for publication or otherwise
dissermninate statements regarding the terms and conditions of the Settlement that are inconsistent
with those included in this Settlament Agreexﬁcm andvor the joint press telease. Notwithstanding

the foregoing agreement, SONY BMG retains its right to deny liability.

. Within Five (5) business days after the deadline established by the Court in the -
Approval Order for members of the Settlement Class to request exclusion from the Settlement
(lass, Plaintiffs' Class Counsel shall furnish 1o SONY BMG's counsel a compiete list of all

tirnely and vilid requests for exclusion they have received (the "Opt-Out List™).

Tor# 17769244
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H.  SONY BMG shall have the option to wi thdraw from {isis Settlement Agreemend if
the number of timely and valid requests for exclusion exceeds one thovsand. SONY BMG shall
have thirty (30) days from theit receipt of the Opt-Out List in which to éxercise their right of
withdrawal pursuant o this paragra'pﬁ. Withdrawal shali be accomplished by {iling with the
Court a notice of withdrawal (the "Withdrawal Notice™), wiich notice shall, if SONY BMG

withdraws pursuant to this Section X1.G3, be served-on. Plaintifts' Class.Counsel.

I,  This Serlement Agreement is eonditioned upon the Approval Order in the
Actions becoming Final. If any of the Approval Orders is reversed or vacated, or if the Effective
Date does not.occur for any other reasn_n; SONY BMG or any Plaintiffs shafl have the right to
terminate this Settlement Agreeﬁent. H any of the Approval Ordej.rs is mbdiﬁed in any manner
that limits the scope of releases given to the Reledsed Par!i-es,a# provided in Section. VIII of this
Settlement Agreement, or does notinclude the findings identified -i;.bove in Section VH(3), or if
the Hearing Order imposes obligations on SONY BMG substantially different from those stated
above in Section V, each of Plaintiffs and SONY BMG or any Plaintiffs shall separately have the
right either to affirmi this Settlement Agreement as modified, or to terminate this Settlement

Agreement by filing and serving a Withdrawal Notide on all the other non-withdrawing Parties,

1. The signatories to this Settlement Agreement agree to assist SONY BMG in

seeking and obtaining the dismissal of’ all ather actious, including the Subsequent Actions, -

alleging Released Claims.

K. I e Effective Date does not oceur or this Settlement Agreement is otherwise
terminated i accordance with its provisions, the Parties shall be resiored 10 their respective

positions as of December 1, 2003, except that any extensions of tme granted since that date by

Tt 1776Y24.4
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one Party to the other shall ¢ontinueé fo have force: and effect; and neitlier. Party shal) sesk an'
order of default against any. other Party for dotions ot raken while approval of the Settlement
was pending. The terms and provisions of the Settlement Agreement shall at that time have no

further force-and effecl with respect to the Parties and, to the:extent permitted by law, shall not

be used in any action or proceeding for any purpose.. Any Approval Order entered in accordance

with the terms of'the Settlement Agreement shall be treaied as vacated, nune pro tune,

1. The Parties agree that, to the fullest extemt permitted by la\?.',. neither the

Settlement Agreement nor the fact of the Settlement, nior any act performed nor ﬁo_cumest
executed pursuant to or in furtherance of the Settlement Agreement of the Settlement, is or may
be deemed 1o be or may be nsed as.an admission of, or evidence of: (1) the validity of any-claim

of aﬁy Settlement Class Mambef, or {2) any wrongdoing, fault. omisiion, or lability of‘S:ONY

B’M_‘G— in any proceeding in any cowrt, administrative agency or othier tribunal. Nothing in this
Section XLK shall preclude any Party from using"t'h: Settflement Agréement, the Approval
Orders, or any act. performed or document executed pursuant thereto im a proceeding 1o
~co‘nsummﬂte,- monitor of enforce the Setflement Agreement, the tenms of the Settlement or the

Approval Qrders,

M. All of the Exhibits 1o this Settlement Agreement are material and integral pans

heraof,

M. The undersigned signatorigs represent that they are fully authorized to exccute
and enter into the terms and conditions of this Scitlement Agreement on behalf of the respecrive

parsons or entitiss for whom they have signed this Settlement Agreen Ent,

Turd: 17769244



Q. This Settlement Agreement contains the entire agréement among the Parties
liereto and supersedes any prier agreements or understandings between them. All terms of ‘this
Settiement Agreement are coniractual and not mere recitals and shall be construed as if drafted
by all Parties, ANl provisions of this Settlement Agire-emem"a"‘ré and shall be binding upon each of
the Parties hereto. their stgems; attomeys, employees, successors-and assigas, and u;ﬁcm all other
persons clainﬁﬁng any interest in the subject matier hereio. through any of {he, Parfies hereto,
including Plaintiffs and any Settlément Class Momber who does not walidly opt owt of

membership in the Sen'ieﬁacnl Class.

P. The Seitlement Agresment may be amended or modified only by 2 written

instrument signed by or on behalf of all affected Partics or their successors-in-interest,

Q. The Seitlement Agreement may be executad in one or more counterparts.  All
executed counterparts and each of them shall be deemed \0 be one and the same instument.
Counsel for the Parties to the Settlemem Agreement shall exchange among themselves copies of

the original signed counterparts, and a compléte sei of originel signed countesparts shall be fled

with the Court,

R, The Parties agree that the Courts shall have exclusive and continuing jurisdiction
over the Parties for all purpo,s:es.-.relming 10 the implementation. effectuation, interpretation,
adminigtration, monitoring and enforcement of this Settlement Agreement and all provisions ’
thereol with respect to all Parties hereto and all beneficiaries hereof, inchuding all Plaintiffs,
Plaintiffs' Class Counsel, SONY BMG, Settlement Class Members and Released Parties. Tﬁe.
Partics agree that the Courts also shall retain continuing jurisdiction to- derermiine whether, in the

cvent an appeal is taken from any aspect of the Appraval Orders approving the Settlement or any

Torf: 17769234
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award of attorneys’ fees and/or costs, notice should b given at the appellant’s expense to some

or all Seitlement Class Members apprising them of the pendency of the appéal'and such other

matters as the Court may order. Any and all disputes, requests or petitions regarding or arising

out of the enforcement, congiruction; administration ér interpretation of the Setlement
Agreement, any provisions of the Settlement Agreement or the Judgments, musi be made, if.at
all, by motion o the Courts.

S. ‘A French version of this Settlement Agreement will be made 'forth\ﬁth and both
the French and the English versions will have legal staniding, however, in the event of any
diserepancy between the French and English versions of this Settlement Agreement, the English

version shall predominate.

T. The Parties-acknowledge that this Setilement Agreement constitutes a transaction
within the meaning of article 2631 Quebec Civil Code, anid the Settlement Class Members waive
any recourse Tor annulment of this Settlement in case of mistake of fact or law, any srrors of

calculation and any aggravation of any and all damages of any nature whatsoever in connection

with any Released Claims,

DATED: August 14 2006

Laura Bevan,

Forf VI76024 .4



